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7) EI Claim(s) 4-11.13-15 and 18-21 is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) ^ The drawing(s) filed on 12/1/2003 is/are: a)^ accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
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DETAILED ACTION 

Status of Claims 

The claims under examination were filed on 9/17/2008. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1,16-17 rejected under 35 U.S.C. 103(a) as being unpatentable over 
Salazar et al. (US patent 6,451 ,023) hereafter Salazar in view of Simonson (US 
Publication 2003/0083688). Salazar discloses a surgical instrument that is capable of 
accessing a first and second pedicle locations having a portal member (51) that has a 
blade member assembly (10) that is positionable within the aperture of the portal 
member (see Fig. 9), wherein the blade member includes a blade end (30, with cutting 
teeth), a placement wire (40) and where the blade is able to slide over the wire where it 
is received within a portion of the blade member and where the aperture of the surgical 
instrument is sized to provide access to the pedicle locations. It is noted that this device 
is capable of providing access to these locations, sizing factors of both the device itself 
and the spinal area of the patient could vary in that the correct combination of factors 
would allow the device to have access to the entire location of the pedicles of the 
patient. 
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Salazar discloses the claimed invention except for an incremental, nested 
opening arrangement and an elongated opening. Simonson shows a nested structure 
with an elongated opening. See fig. 2. A nested structure allows the target location to be 
accessed in a stepped manner, where the tissue is expanded gradually. Gradual 
expansion reduces unnecessary tissue damage while still providing adequate access 
for tools. Simonson discloses an elongated opening which would be useful in minimally 
invasive percutaneous surgery (see Abstract). Additionally using an elongated opening 
is old and well-known in the art as it would provide space for a specific task at hand- 
accessing the spine. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to construct the device of Salazar having at least an elongated 
opening and a nested structure in view of Simonson to have improved and specific 
targeting of the surgical site at hand. 

Claims 2-3, 12 are rejected under 35 U.S.C. 103(a) as being unpatentable over Salazar 
et al. (US patent 6,451 ,023) hereafter Salazar in view of Simonson (US Publication 
2003/0083688). Salazar in view of Simonson discloses the claimed invention except for 
having a first and second wires, or multiple wires. Multiple wires allows the device to 
perform surgery on multiple sites, reinforcing the utility of the claimed invention. Further, 
it is noted it has been held that mere duplication of the essential working parts of a 
device involves only routine skill in the art. St. Regis Paper Co. v. Bemis Co., 193 
USPQ 8. 
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Response to Amendment 

Applicant's request for reconsideration of the finality of the rejection of the last 
Office action is persuasive and, therefore, the finality of that action is withdrawn. 
Response to Arguments 
Applicant's arguments with respect to claims 1, 2-3, 12, 16-17 have been 
considered but are moot in view of the new ground(s) of rejection. 

Allowable Subject Matter 
Claims 4-11,1 3-1 5 and 1 8-21 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JAMES L. SWIGER whose telephone number is 
(571)272-5557. The examiner can normally be reached on M-F, 9am-5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/JAMES L. SWIGER/ 
Examiner, Art Unit 3775 
/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



